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FOR. 


Mary Muir, f. -ouſe to Robert Haltridge ae in 
u sow, — him for his intereſt, 


0 


The PETIT1O N-of John Murdoch and John 
Bowman, merchants in . 


| E petition of Meſl. Murdoch and Bowman com- 
plains of an interlocutor of the Lord Auchinleck 
Ordinary, who refuſed to recall an extracted decreet 
— Of certification in the reduction, at the reſpondents 
inſtance, againſt the ſaid Meſſ. Murdoch and Bowman; and 
it is prayed, that they may be reponed againſt the decreet of 
certification, and heard on their objections to the reſpondents 
title, and allowed a competent time ſor proving the tenor of 
a certain diſpofition. The grounds upon which this craving 
is founded are, an alledged; uregularity in the preliminary 
ſteps of the reduction: That natwithſtanding a repreſenta- 
tion, containing an objection to the reſpondents title, was or- 
dered by the Ordinary to be anſwered, yet no anſwers were 
put in; and therefore the of certification irregular. 
And it is alledged, that the reſpondent, before. ſhe can be 
heard, muſt complete her title by ſervice. And, laſtly, when 
her title is ſo completed, it will carry nothing, becauſe her 


n was denuded, and had OY right to convey to en 
rt 
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hort anſwer will remove enen of theſe 0 
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It en eqvicalilos, che proceedings in the ac 
duction, that the complaint of irregularity: in the deeree of 


Certification is without the leaſt foundation. The reduction 


was called before the late Lord Juſtice-Clerk;; and the peti- 


Jan. 19. 1764. tioners failing to compear, his Lordſhip, of this date, grant- 


* ed certification; and reduced, dederned, and declared. ? 
Againſt this decree, a repreſentation was put in, praying 
to be reponed againſt the decree in abſence; and to find 
* the purſuer has no title to the adjudication in queſtion, or 
% diſpoſition thereof to Helen Brock; or at leaſt to allow the 
i repreſenters a time ſufficient to ptoduce the diſpoſitions a- 
* foreſaid, 1 writs. which may inſtruct the ſaid Wil- 
„ liam Baxter and John Herbertſon's right to the | ſaid ad- 
judication. And this repreſentation was appointed to be 
anſwered. The reſpondent had no objection to a time being 
allowed to produce the writings called for. But if the peti- 
tioners had ſeriouſly intended to object to the reſpondents 
title, it was proper to be heard upon that in the firſt place; 
and as there is nothing more common in the practice of the 
court than to anſwer repreſentations againſt decrees in ab- 


Feb. 28 1764. ſence viva vote, the reſpondents, of this date, inrolled the 


eauſe, that the petitioners might be heard upon ſuch abjec- 
tion, if they thought it abn. or eee * r | 
defence. to D375 613% ; " 
be cauſe being e called, the nEttingers. grocer. 
rators waved. any objection to the title, or other dilatory de- 
fence; and only repreſented, / That a diligence would be 
4, neceſſary for recovering the writs called for, and cra ved 
the lath of June might be aſſigned to ſatisfy the produc- 
tion; and the Ordinary granted <Gilgenee; and aligned | 
acrordingiy . 1 10 nos IO; 
The petitioners having failed to report their diligence, an 
ws 6 affixed on the wall, as uſe. 


1s; 


Tt ay? 


is and, of this date, called before Lord Barjarg ; when tire Ang 7. 1754 


itioners counſel © craved a ſecond diligence to the lath 
of November; which his Lordſhip granted accordingly. -. 
Nothing was done in conſequence of this ſecond diligence; 
and therefore the "forefaid act was again inrolled, and, of Dec. 1764. 
this date, called before Lord Auchinleck; when his Lord- 
«ſhip, at deſire of che defenders procuratory renewed the 
ſecond diligence until the 1gth then inſtant.“ The cauſe 
was thereafter inrolled on the th of ſaid month, and a com- 
miſſion cra ved for taking the oath and exhibition of the per- 
ſons cited on the diligenoe to which the petitioners conſent- 
ed; and his Lordſhip ©. granted commiſſion, and aſſigned 
«..the 20th of December then inſtant for reporting. 
Nothing was done after all, and the act was put up a chird 
time, and called, of this date, before Lord Coalſton; when Jan. 16. 1765. 
his Lordſhip rene ed the commiſfion, and aſſigned the 
goth day of ſaid month for reporting. In conſequence of 
this laſt order, the reſpondent, and Joh Buchanan and 
John Eaſon, were cxamined, _ e — en and 
their oaths reported,” NO Gu 
After theſe various ſteps of nad and e e 
tion was again inrolled for the fourth time, before the late 
Lord Juſtice- Clerk, of this date; when his Lordſhip made ane 26. 71765. 
t aviſandum with rhe vrits produced and reaſons of 
i feduction, and granted eertiſioation contra non: hdd 
which was regularly extracted of this date, near ſeven months lan. 17. 1766. 
after the derreer'of certification 'was pronounced; which gave 
the petitioners full time for a whole ſummer ande great part 
of a winter ſeſſion to have applied to yd us Lordſhips for re- 
calling the certification; if chere had been uny irregularity in 
the procedure, or if they oon have ſuffened any prej udice 
by extracting the decreet. aul 2d1 bas non 
The next ſtep in the common courſe of proceeding; was,to 
give in a petition for a remit / to ah o ditquis the 
reaſbuls of Leducllen- This. accordingly: was done; and 6 
this. 


wr.” 42 ͤ — — — — Oo 
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Jan, B :-66, petitioners did not chuſe to/debate ;-but: failing, as they had 
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Jen. 24. +766, this date, your Lordſhips “ granted warrant;[for inrolling 


„the ame in the next week's .regulation-roll, for the outer 
i houſe; hen it came before Lord Auchinleck. But che 


done formerly, to compear, his Lordihip“ te lucedi decern- 
ed, and declared, in terms of the Hbel.“ Againſt this in- 
terlocutor, a repreſentatiah was put in upon che lame grounds 
and with the ſame prayer as ſet forth in the reclaiming peti- 
tion. That repreſentation was refuſed upon anſwers, the 
petitioners have thought proper to re claim. 

After this recital, it would be improper to — the 
time of the court in proving the regularity in the preliminary 
ſteps of this reduction; what time, what opportunities were 
given to the petitioners to have, ſtated, and to have been 
heard, upon any dilatory defence. Nay, even after certafi- 
cation was granted, almoſt two ſeſſions are given them to 
apply to your Lordſhips before orders were given or the de- 
cree extracted. Your Lordſhips will likewiſe have obſerved; 
that although the-cauſe was inrolled on the 28th of February 
1764, for no other purpoſe than that they might be heard 
on the objection to the reſpondents title, they not only wa- 
ved, but gave up that point, by craving a diligence; and a 
further term to ſatisfy the production, which was done in 
the ſlow and deliberate manner above mentioned. The ob- 
jection therefore to the pennen ſteps is frivolous and 
without nndstian. lo £5014 zs me nd nor 409th 
At the ſame time it muſt, be, obſerved, that the reſpon- 
dent did not object before the Lord Ordinary, to repone the pe- 
titioner againſt the decreet in abſence, that they might be 
heard upon the merits of their cauſe: Nay, ſhe went further: 
ſor though it appeared from the tergiverſation of the petition- 
ers and theix allowing at every turn. a deeree in abſence to go 
out againſt chem, that their ſole view and, intention was, to 
protract the ane, and. to continue in paſſeſſion of the re · 
ſpondent's eſtate, which have * —— too long; 
0 that 


(1 


 that'yery if they would giee up the poſſeſſion, the reſpondent 
would not only to ſtop all for ſuch length of 
time as the petitioners chaſe; but alſo would conſent to receive 
into proceſs any wri 
tenor ſhall be proved notwichſtanding the extracted decree of 
certification.” But as this offer has not been aeeepted, your 
Lordſhips cannot blame the reſpondent for taking every le- 
gal benefit from their decree of certification??n? 
It does not appear abſolutely neceſſary to ſay further in an- 
ſwer to the petition; beeauſe it has not been debated before 
the Lord Ordinary, nor properly ſubmitted to the conſidera- 
tion of your Lordſhips,” Ghether the 
and le right, or whether the reſpondent's title is 
good, and her right can be made eſſectual, it being alledged 
that her author was long ago denuded: but as theſe matters 
have been ſtated in the dent in order to ereate a'favour- 
able plea, and to give a handle for further procraſtination, 
the reſpondent will beg lea ve very {lightly to touch upon 
theſe matters, and, if the is not very much miſtaken,” both of 
them are improperly ſtared by the petitioners; 0004 
They have thought to ſet forth minutely their ſeve- 


James Brock; but the reſpondent humbly apprehends, he 
has no concern or any to do with that progreſs.” The 
ſole queſtion in debate, is the qualities and conditivns' of the 
difpoſition by James Brock to Baxter and Herbertſon, which 
does affect all and every conveyaice made by them, either to 


the petitioners or their predeceſſors. Whether therefore theſe 


progreſſes are complete, or if there is a link wanting, is of no 


kartdüy conſequence. If the petitioners could be allowed, and 


provirigy the! tenor, ir would 


were to prevail in an action of 
and, im the end, altogether 


be ſo much money throwi awa 
unavailable to them: for aft a the queſtion ſtill-xecurs, 
Whar'are the conditions and hmitations of the vriginatFright 
of their-authoy 310 1-42 5 9700 1203 JO 493 6313 3 bib 
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that ſhalÞ'be recovered,” or whoſe”. 


petitioners have a prior 


ral progreſſes: from Baxter and Herbertſon the diſponees of 


* 
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On this head it ſhall be obſerved, That Robert Brack had 
three ſons; via John, James, and Robert, as alſo tro daugh - 
ters, Helen and Agnes. Inthe 1 705. he gave bonds of pro- 
viſion to his two daughters of 1000 . each. In the 170 
dy another bond, he gave 4 further provion of go merke 
to his daughter Agnes; as alſo a bond of proviſion to bis ſon 
James of L. 10,000 Scots; but with the — of the ſaid 

James his being obliged to pay to his ſaid ſiſters the fore- 
ſaid ſums contained in their bonds of proviſion before nar- 

& rated;” and that at the firſt term of Whitſunday or 
Martinmas: after the father's deceaſe. Robert the father died 
in the 1706. And in the 1708, Jamies the ſon, upon his a- 
foreſaid bond of proviſion, obtained decteet of adjudication 
of the tenements in diſpute, againſt John Brock "eldeſt ſon 
and heir of the ſaid deceaſed Robert Brotk their father, © de- 
_ © cerning and adjudging the ſaid tenement of lands to per- 
_ „uin and belong to him; in payment of the foreſeict ſons 

contained in the ſaid bond of proviſion,” - 

75 appears, that Robert Brock, in 1703, had aligned fin 
dry bonds to his ſecond ſon James; as alſo had ſold, aſſigned, 
2 diſponed, to ſaid James, his haill goods and gear, Oc. 

mentioned in that deed, together with alt other goods, gear, 
debts, and ſums of money owing to him by bond, bill, writ, 
note, ticket, count-book, or otherwiſe,” diſpenfing wich the 
generality thereof. So that, for ought which yet appears, 
James the ſecond fon, by ſingular titles, had right to the 
whole eſtate; and effects of his father; burdened indeed with 
the payment of his debts in general; but more particularly 
with the payment nt ell een aun. 
ſiſters Helen and Agnes. 99k 11 . 

In the 1709, it — len ben the father _ 
ſundry debts to William Baxter and John Herbertſon, and 
ctheſe being a burden upon James, he aſſigned and transfer- 
red to theſe gentlemen ſundry bonds due to his father by Sir 
Duncan Campbell of Auchenbreck, the Earl of Argyle, Mar- 
'agughton of that Ilk, William Monteith merchant in Glaſ- 
go, 


Ita 


bed 201 dH I 3: egi eit als 


Seon. Seng allo. he afligned kis:fathens prints moveables, 
| _ bonds, bills, Gd. and , dhe afareſaid decrect of adju- 
dication 1708 : but with am under theſe burdens, condr- 
tions, and proviſions, Phat Hater and Herbertſon were, in 
their} place, to pay his Father's creditors; and themſelves; 
2do, To male panment of the remainder, ¶ any be, to my father's 
other children, tnuardi che payment and fatisfaction of their re- 
ſpective: bonds . 1 granted. io them by my ſaid deceaſed 
father ; and laſtly, 1. hey ſhall hu boumd and abliged, if there ball be 
an overplns, tv hold caunt to; me for ſuch overpius.> And it is decla- 
red, That the deureet of adjudication, thereby aſſigned and 
* diſponed to them, is only for and in payment to them of the 
« ſaid ſums, owing by my uqquhile father; and of the ſum. 
« of 900- merks advanced: by them to me, as ſaid/is;;- which. 
« is the ſame ſum, above mentioned, and no other, ſom 
* contained in the ſaid. diſpoſition, or this preſent: tranſla - 
„% tion. And I have delivered up herewith the haill- writs a- 
% hove deduced,. to the ſaid William Baxter and Wan 
*« Herbertſon, to be diſpoſed of by them at their pleafare:” 
Baxter and Herbertſon being thus poſſeſſed of a number 
of good and ungueſtionable bonds, the Whole moveahles of 
Robert Brock and having attained poſſeſſion of the tene- 
ments in diſpute, had it in their power immediately, from 
the proceeds of theſe ſuhjects, to- have executed all the pur- 
poſes of the truſt repoſed in them ; and ought long ago to 
have rendered an account of the overplus, and to have retro- 
ceſſed the reſpondent to the right and poſſeſſion ot the tene- 
ments in diſpute, which: are wrongfully winhrheid from her 
hitherto, and which it ſeems can only: he. made effectoal by 
the preſent proceſs of reduction. * 122 1 „err 8 Bal 
james having died without being infeſt, chis rothe No- 
bert was ſerved heir in general te him, andi inteft in che ſaid 
tenement, an the 7th; of October i139 and an the th af 
an [ 745. q me the ſame to Helcit>Brock his ſiſtef; 
Mara Geo Bi &\4/ AL 18111 10 U. end 
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2 * falling — by 3 . eee her ſon, and 
„to William and Mary Mains, che children of his other. 

* fiſter Agnes; and obliged. himſelf duly and validly to in 
« feft ſaid perſons naminatim; aud granted procuratory for 
reſigning in the bailics, of Glaſgow's hands, for that pur» 

1 pofe ; reſerving, his own liferent; and declaring the ſuhjects 
* are to be divided, in terms, of a declaration ſigned by 


him, of even date. From this diſpoſition it appears, 
that Helen is not the firſt inſtitute, by, whoſe death the ſuc- 


ceſſion was to open to her own ſon, and to the reſpondent. 
The diſpoſition was made jointly to Helen, or if ſhe ſhould: 
be dead, to her ſon John Buchanan; e alſo to William 
and Mary Muirs, my nephew and niece;” ho thereupon 


would have come in as joint diſponees, as they would by 


tke common law have ſucceeded: as Ni eee, if aid 
diſpoſition. had not been made. of 

But it appeared juſt to qualify the above diſpoſition, 10 
that his ſiſters, or their children, might have ſuch intereſt in 
the tenement as correſponded to their reſpective claims of 
debt, either due by Robert their father, or by James and 
Robert their brothers; for Baxter and Herbertſon had not 
thought proper to make payment-to the. ſiſters of their bond 
of proviſion, although an expreſs. hurden on the diſpoſtion 
granted by James to them, and Robert the brother had bor- 
rowed from his fiſter Helen the ſum of L. 383, 10 8. Scots, 
for which it was likewiſe proper to give her ſecurity, and to 
make payment. 

.. To ncvomghiſh theſ: puraaſes. the faid declaration, men- 
tioned. in the diſpoſition, was executed, of even date with it, 
viz the 15th. of April 1749 and Robert thereby declares 
and provides: che ſaid tenement to Helen, in the fir/t place, 
for payment of the, fid L. 383, 185 Scots, his own proper 
debt. Ind in the next place, The ſaid ſum being fo 
4 paid, the forefaid tenement of land, rents, and pertinents 


thereof, is to fall, accreſce, and belong to the ſaid Helen 
Brock; 


\ 


groone of right and title to claitn the tenements in queſtion 
r have 


* * 


« Brock; and failing of her by 4 to the ſaid John Bu- 


chadän her fo,” ff hie Wrefzids; and to che fd Wil⸗ 
* Yan And Mar) Mdirs, m ty nephew And hiece, equally and 
1 nöngft thei alu cheir koreſaide, conform 
to the foteflid ah te eipal fi aid annualrents 
a « thereof, reg ſitide' the term ef Mhitſunday 1506 
« years, being ar Ny faid father's death, 
“and petialtics * ged therefore; all ſpecified and 
ee dae mh Role bonds of proviſion, granted 
* by my (aid deceaſed fath; itt favour of her the ſaid Helen, 
«and the forefaid deceaſed Agnes Brock, my liſters.” So 


that there canhot remain a doußt that che reſpondent is 4 
nominatim_ diſponee in her aticle's diſpoſition, her right not 

pendent on the death of Helen, Shick only ſuſpended, 
and very juſtly, che ſucceſſion of Helen's own ſon, John Bu- 
chanan. Aft pa yment of the above debts,” Robert, in ſaid 
declaration, provides the ſurplus, by juſt and equal halves, to 
bis ſaid ſilter Helen, and 10 reſpondent. 

From this ſummary it very clearly appears, That als re- 
ſpondent was and is creditor of her grandfather in 1 500 merks, 
as 8 all to her uncle James: That the bond of L. 10,000, | 
which the adjudication was led, was alfo expreſsly burdened 
with that debt: Thar the aſſignation and diſpolition by James 
to Baxter and Herbertfon was likewiſe expreſ#ly burdened 
with that debt: That Baxter and Herbertſon, 'by acceptation 
of ſaid diſpoſition and aſſignation, became bound to pay faid 
1500 merks, and to account to james and his heirs for the 
overplus: That Robert having taken up his brother James's 


ſucceſſion, did habilely and properly convey it in the manner 
and by the deeds above mentioned, iti which the teſpondeut 


is a nominatim inſtiture; ſhe has the moſt unqueſtionable 


om the ſucceſſors of Baxter and Herbertſon, who already 
Ma od gd: andi improper advantag from the deed of 
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truſt, which was the only title upon which they held and 
| were in poſſeſſion of the ſubjects libelled. 
Upon the whole, it is inconceivable to the reſpondents 
what Jun the petitioners propoſe- to draw by an action of 
roving the tenor to complete their reſpective progreſſes from 
Baxter and Herbertſon. Let-it be as complete as they could 
with, it can have no effect on the reſpondents claim. The 
fole vic is a further delay, which they ought not to be in- 
dulged in, and do not merit from their dilatory proceedings 
hitherto in proceſs. The objection to the purſuers title was 
waved in initio litis, and paſſed from by multiplicity of pro- 
ceedings, is frivolous in itſe]f, and forecloſed, by the extracted 
decree. of certification. The exceptions: made to ſaid decree 
are likewiſe groundleſs, and without foundation: therefore it 
is hoped the petition will be refuſed; that parties, after ſuch 
uncommon procraſtination, may be heard upon the merits of 
the cauſe. 


— where, &c. - | 
DAV. DALRYMPLE. + 


